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1. Introduction

Republic of Estonia is small country with population 1,286,540 people, territory 45,227 km2, density 29 people/ km2, and GDP (nominal) $16,636 pc. Republic of Estonia was declared independent on 24th of February 1918, 16th of June 1940 occupied by Soviet Union and restored its independence on 20th of August 1991. On 28th of June 1992 the new democratic Constitution of the Republic of Estonia was adopted on referendum. On 14th of May 1993 Estonia became member state of the Council of Europe. On 16th of April 1996 Estonia ratified Convention for the Protection of Human Rights and Fundamental Freedoms and it entered into force on the same day. Due to international obligations that the Republic of Estonia has taken, it has responsibility to follow European standards on humane treatment of prisoners and protect human dignity of prisoners. In 1990-ies there were up to 4803 prisoners and imprisonment rate 351 inmates per 100,000 persons. During 2000-is the Government of the Republic has introduced several measures to reduce level of incarceration (release on parole, electronic surveillance, compulsory treatment etc). On 2013 there are 3274 prisoners in Estonia (2506 convicted prisoners and 768 remand prisoners) (data from 25.03.2013) and imprisonment rate is about 255 inmates per 100 000 inhabitants. Such a incarceration rate is still quite a burden to society especially taken in consideration European standards of treatment of prisoners. 
According to the recommendation Rec(2006)2 of January 11th 2006 of the Committee of Ministers of Council of Europe to member states on the European Prison Rules (hence forward: EPR) persons deprived of their liberty retain all rights that are not lawfully taken away by the decision sentencing them or remanding them in custody and any restrictions placed on persons deprived of their liberty shall be the minimum necessary and proportionate to the legitimate objective for which they are imposed (Art 2 and 3). Life in prison shall approximate as closely as possible the positive aspects of life in the community (Art 5). Still in the Republic of Estonia with the aim of efficient use of public resources smaller prisons have been closed and new prisons are relatively (from 930 prisoners in Tartu Prison up to 1146 prisoners in Tallinn Prison). The bigger the organization the more formalised is it management. Therefore disciplinary sanctions and measures of insuring security are the main features of keeping good order and security in prison of Estonia. 
According to the EPR a disciplinary procedures shall be mechanisms of last resort (Art 56.1). Only conduct likely to constitute a threat to good order, safety or security may be defined as a disciplinary offence (Art 57.1 of the EPR). Whenever possible, prison authorities shall use mechanisms of restoration and mediation to resolve disputes with and among prisoners (Art 56.2 of the EPR). According to court order No 3-3-1-95-08 of 5th of February 2009 of Supreme Court of Estonia enactments of the EPR are not legally binding, but should be considered as aims and principles, which are to be achieved and used while interpreting legislative acts of Estonia. Still this test has not been used against massive use of disciplinary sanctions even for minor offences in prisons of Estonia. 
The aim of this paper is to give an overview of use of disciplinary sanctions and procedure in Estonian prisons for convicted prisoners. The broader aim is to rise discussion and provide joint framework for comparative studies on the topic either for the next NISPAcee conference or as separate joint papers. In the paper author provides a definition on basic terms of "disciplinary offence", "disciplinary sanction" and describes disciplinary procedure and implementation of disciplinary sanctions. Besides that definitions and principles of the EPR are described and compered to Imprisonment Act (hence further ImprA) of Estonia. 
2. Disciplinary offence

As a principle the good order in prison shall be maintained by taking into account the requirements of security, safety and discipline, while also providing prisoners with living conditions which respect human dignity and offering them a full programme of activities (Art 49 of the EPR). Discipline is one of the measures among daily activities, secure conditions and provision of safety to safeguard good order. Only conduct likely to constitute a threat to good order, safety or security may be defined as a disciplinary offence (Art 57.1 of the EPR). The "good order" means the right manner issues in prison should be handled, the "security" means the state of being free from danger or threat and the "safety" means the condition of being protected from or unlikely to cause danger, risk, or injury. 
According to § 63 (1) of the ImprA any faulty violation of the requirements of this Act, internal rules of the prison or other legislation by the prisoner is considered to be disciplinary offence. Hence the definition of "disciplinary offence" is open and includes breach of any legislative act, regulation or rules of prison. In order to ensure security in prison, prisoners are required to: 1) observe the internal rules of the prison and follow lawful commands given by prison service officers; 2) not to prevent prison service officers from performing their duties and not to disturb other prisoners or other persons; 3) promptly inform a prison service officer of all circumstances which may endanger the security or violate internal rules of the prison or the life or health of other persons; 4) handle the things entrusted to the prisoner rationally and keep in order the dwelling and non-work rooms which the prisoner uses.
3. Disciplinary sanctions 
According to § 63 (1) of the ImprA the following disciplinary sanctions may be imposed:

1) reprimand;

2) prohibition of one short or long-term visit;

3) removal from work for up to one month;

4) commission to a punishment cell for up to 45 twenty-four hour periods. Young prisoners may be committed to a punishment cell for up to 20 twenty-four hour periods (§ 63(2) of the ImprA).
In the choice of a disciplinary sanction, the objective of the application of imprisonment shall be considered. Only one disciplinary sanction may be imposed for the commission of one and the same disciplinary offence. It is prohibited to impose collective disciplinary sanctions (§ 63(2) of the ImprA).
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•Disciplinary Incidents in Prisons of Tallinn, Tartu, Harku, Murru and Tartu on 2009 and 2010
	
	Direct effect of the sanction
	Indirect effect of the sanction

	   1) repri-mand;
	Reprimand has no direct effect but the entry into registry of prisoners and the expostulation of the deed of prisoner.
	The punishment is effective for one year. Effectiveness of punishment means that entry of the punishment is active in the database and succeeding offence can be referred as recidivistic. Indirect effects are: 
· The director of a prison may grant the privilege to work under supervision off-grounds to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).1 of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 965(1).2 of Prison Rules).  
· The director of a prison may grant the privilege to unsupervised movement off-grounds related to studies, work, participation in a social programme or undergoing of treatment or for family reasons to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).2 of ImprA). ;
· The director of a prison may grant permission for prison leave with the overall duration of twenty one calendar days annually (§ 32(1) of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 83.31 of Prison Rules). 


	  2) prohi-bition of one short-term visit
	Prisoners shall be permitted to receive at least one supervised visit per month from their family members and other persons with regard to whose reputation the prison administration has no reasoned doubts. The duration of a short-term visit shall be up to three hours. (§ 24(1) and (2) of ImprA) The direct effect of the punishment is that prisoner shall not be permitted to receive short-term visit during next one month. 

	The punishment is effective for one year. Effectiveness of punishment means that entry of the punishment is active in the database and succeeding offence can be referred as recidivistic. Indirect effects are: 
· The director of a prison may grant the privilege to work under supervision off-grounds to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).1 of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 965(1).2 of Prison Rules).  
· The director of a prison may grant the privilege to unsupervised movement off-grounds related to studies, work, participation in a social programme or undergoing of treatment or for family reasons to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).2 of ImprA). ;
· The director of a prison may grant permission for prison leave with the overall duration of twenty one calendar days annually (§ 32(1) of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 83.31 of Prison Rules). 


	   3) prohi-bition of one long-term visit
	Prisoner shall be permitted to receive at least one long-term visit in 6 months with his or her close relatives. Long-term visit means that the prisoner and the visitor are allowed to live together without constant supervision in prison premises for up to one day. (§ 25(1) and (2) of ImplA, § 45 of Prison Rules) There are no family-visits in Estonia. The direct effect of the punishment is that prisoner shall not be permitted to receive long-term visit during next 6 months.

	The punishment is effective for one year. Effectiveness of punishment means that entry of the punishment is active in the database and succeeding offence can be referred as recidivistic. Indirect effects are: 
· The director of a prison may grant the privilege to work under supervision off-grounds to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).1 of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 965(1).2 of Prison Rules).  
· The director of a prison may grant the privilege to unsupervised movement off-grounds related to studies, work, participation in a social programme or undergoing of treatment or for family reasons to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).2 of ImprA). ;
· The director of a prison may grant permission for prison leave with the overall duration of twenty one calendar days annually (§ 32(1) of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 83.31 of Prison Rules). 


	   4) remo-val from work for up to one month;

	There is general obligation to work for prisoners, which includes participation in the maintenance and mandatory work in prison facilities (§ 37(1) and § 38(1) of ImprA). Prisoners work under supervision off-grounds and unsupervised movement off-grounds related to work are regarded as privileged regimes (§ 22(1) of ImprA). The direct effect of the punishment is that the privileged regime of work is suspended for prisoner for one month. 

	The punishment is effective for one year. Effectiveness of punishment means that entry of the punishment is active in the database and succeeding offence can be referred as recidivistic. Indirect effects are: 
· The director of a prison may grant the privilege to work under supervision off-grounds to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).1 of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 965(1).2 of Prison Rules); 
· The director of a prison may grant the privilege to unsupervised movement off-grounds related to studies, work, participation in a social programme or undergoing of treatment or for family reasons to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).2 of ImprA);
· The director of a prison may grant permission for prison leave with the overall duration of twenty one calendar days annually (§ 32(1) of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 83.31 of Prison Rules);
· The director of a prison may terminate the permit of work outside of prison on grounds of § 41(1) of ImprA and §965 of Prison Rules and prescribe prisoner to participation in the maintenance. 


	   5) commission to a punishment cell

	In punishment sell is not allowed to move about (but one hour in fresh air) and can possess only legal acts, court decisions, marriage ring, religious items and literature, text books, letters and stationary and hygienic necessaries. The direct effect of the punishment is, that prisoner is placed into punishment cell up to 45 twenty-four hour periods, or up to 20 twenty-four hour periods (juvenile) or up to 30 twenty-four hour periods (person in custody).

	The punishment is effective for one year. Effectiveness of punishment means that entry of the punishment is active in the database and succeeding offence can be referred as recidivistic. Indirect effects are: 
· The director of a prison may grant the privilege to work under supervision off-grounds to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).1 of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 965(1).2 of Prison Rules); 
· The director of a prison may grant the privilege to unsupervised movement off-grounds related to studies, work, participation in a social programme or undergoing of treatment or for family reasons to a prisoner whose conduct has been good during the time of serving the sentence (§22(1).2 of ImprA);
· The director of a prison may grant permission for prison leave with the overall duration of twenty one calendar days annually (§ 32(1) of ImprA). The director of prison may refuse permission if prisoner has effective disciplinary punishment (§ 83.31 of Prison Rules);
· Prisoners, who are placed into punishment cell, are usually not compelled to work. The director of a prison may terminate the permit of work outside of prison on grounds of § 41(1) of ImprA and §965 of Prison Rules; 
· Short-term visits are not permitted to prisoner, who is placed into punishment cell (§24(4) of ImprA); 
· Long-term visits are not permitted to prisoner, who is placed into punishment sell (§ 25(3) of ImprA).
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	Figure 1: Diciplinary Practices of Prisons of Tallinn, Tartu, and Viru  on 2009
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	Figure 1: Diciplinary Practices of Prisons of Tallinn, Tartu, and Viru on 2010
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	Figure 1: Changes in Diciplinary Practices of Prisons between 2009 and 2010
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	Figure 1: Harmonization of Disciplinary Practices of Prisons in Estonia



(standard deviation on 2009 was 1.56 and on 2010 it was 1.29 on 1—7 scale)
4. Disciplinary proceedings

§ 64.
(1) Disciplinary proceedings shall be conducted and the facts of disciplinary sanctions shall be ascertained by a prison service.

[RT I 2009, 39, 261 - entry into force 24.07.2009]

(2) A prisoner shall be immediately informed of the disciplinary offence of which he or she is accused. The prisoner has the right to make statements.

In the case of a serious violation of discipline, a prison service has the right to commit the disciplinary offender in a separate cell prior to the termination of disciplinary proceedings (§ 63(2) of the ImprA).
(3) Minutes shall be taken of the process of disciplinary proceedings. The minutes shall be signed by the prison officer who conducted the disciplinary proceedings. The format of the minutes and information set out therein shall be provided for in the internal rules of the prison.

(4) A disciplinary sanction shall be imposed by the prison service on proposal of the officer who conducted the disciplinary proceeding. The imposition of a disciplinary sanction shall be effected in the form of a directive; the imposition of a disciplinary sanction shall be substantiated. The directive by which a disciplinary sanction is imposed is delivered to a prisoner against a signature.

[RT I 2009, 39, 261 - entry into force 24.07.2009]

(41) A disciplinary punishment may be imposed within six months after the date that an offence is committed, but not later than one month after the date of becoming aware of the offence. The term shall not include the time during which the prisoner is staying at a house of detention or hospital.

[RT I 2006, 63, 466 - entry into force 01.02.2007]

(5) Material concerning an imposed disciplinary sanction shall be annexed to the personal file of a prisoner.
Disciplinary proceedings are conducted and the facts of disciplinary offence shall be ascertained by the prison service (ImprA §64(1)). There is no implementation court or judge in Estonia. 

A disciplinary punishment shall be imposed by the prison service. The imposition of a disciplinary sanction shall be effected in the form of a directive (ImprA §64(4)).

A disciplinary punishment may be imposed within six months after the date that an offence is committed, but not later than one month after the date of becoming aware of the offence (ImprA §64(41)). 

Prisoner can file  a challange with authority which exercises supervisory control over an administrative authority or to file actions with administrative court.   (ImprA §11(5)).

[image: image6]
	In administrative procedure a participant in proceedings is required to present evidence to an administrative authority and notify it of facts which are known to him or her and are relevant to the proceedings. Upon failure by a participant in proceedings to perform this duty, the administrative authority may refuse to review the application upon issue (§38(3) APA).
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	In Estonian prison law the accused prisoner has a right to make statements. Prisoner can't be constrained to make statements nor can't making a statement be considered as evidence against him/her.
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	In criminal procedure no one has the duty to prove his or her innocence in a criminal procedure. No one shall be compelled to testify against himself or herself, or against those closest to him or her. (§22(1) and (2) of the Constitution; same §7(2) CCP).


	In administrative procedure an administrative authority shall involve experts and witnesses in administrative proceedings with their consent. The expenses for the involvement of an expert or witness shall be borne by the person or administrative authority at whose request the witness or expert is involved. (§39(1) and (6) APA).
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	In Estonian prison law other prisoners and prison officers are obliged to give testimonies of witnesses and can held responsible in disciplinary order for refusal or giving a false testimony.
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	In criminal procedure a witness shall give truthful testimony unless there are lawful grounds specified in §§ 71–73 of this Code for refusal to give testimony. (§66(3) CCP). A victim or witness who gives knowingly false testimony[--] or up to 3 years' imprisonment. (§320(1) PC)


	In administrative procedure an administrative authority shall, before issue of an administrative act, grant a participant in a proceeding a possibility to provide his or her opinion and objections  

(§40(1) APA).  The form of hearing shall be determined on the basis of the right of discretion (§5(1) APA).
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	According to Estonian prison law minutes shall be taken of the process of disciplinary proceedings (incl. proposal of the punishment) and the minutes are introduced to the accused prisoner prior imposing disciplinary punishment.
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	In criminal procedure of summary of pre-trial proceedings shall be composed at the end of investigation together with statement of charges (§153 and §154 CCP). A copy of the criminal file shall be given to the defendant against signature if a Prosecutor's Office declares a pre-trial proceeding completed (§223(3) and §224(1) CCP).


	In administrative procedure an administrative authority shall use individual or collective measures depended on the object and need to determine rights and obligations of individuals to solve the concrete case. The imposition of measures are not based on the fault of the addressee of administrative act or measure.
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	According to Estonian prison law it is prohibited to impose collective disciplinary sanctions (it is sanctions not based on proved fault of violation of the requirements by the accused prisoner(s)).
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	In criminal procedure a  a person shall be punished for an unlawful act only if the person is guilty of the commission of the act (§32(1) PC) . Individual guilt of every suspect in the case has to be proven separately (§62.3 CCP).


	In procedure  of administrative enforcement the imposition of a punishment does not preclude the application of a coercive measure in order to ensure compliance with a precept (§4(2) SIPPA). A coercive measure may be applied repeatedly until the objective sought by a precept is achieved (§2(2) SIPPA).
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	According Estonian prison law only one disciplinary sanction may be imposed for the commission of one and the same disciplinary offence, meaning also, that only one procedure can be conducted in one case in relation to one accused prisoner.
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	No one shall be prosecuted or punished again for an act of which he or she has been finally convicted or acquitted pursuant to law (§23(4) the Constitution). In criminal procedure proceedings shall not be commenced or shall be terminated if a decision or a ruling on termination of criminal proceedings has entered into force in respect of a person in the same charges (§199(1).5 CCP).


	In administrative procedure upon adjudication of the matter on the merits of a challenge, an administrative authority has the right, by its decision, to issue a precept for new resolution of a matter (§85.2 APA) This also means that the decision of new resolution of a matter may be less favorable to the person filing the challenge.
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	According to court practice challenging or litigation may not aggravate the legal situation of the prisoner. A disciplinary punishment may be imposed within one month after offence became evident.
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	In criminal procedure the  the appeal of the accused may not aggravate the situation for the accused. Higher court may not issue severer punishmet to accused based on his or her own appeal

(§337(1) and §340(2) CCP or §132.2 of CMP)


5. Enforcement of sanctions
§ 65.
(1) Disciplinary sanctions shall, as a rule, be enforced immediately.

(2) A prison service officer may suspend the enforcement of a disciplinary sanction or an aspect thereof on the condition that the prisoner does not commit another disciplinary offence during the probationary period. The duration of a probationary period shall be from one up to six months.

[RT I 2009, 39, 261 - entry into force 24.07.2009]

(3) If the prisoner commits a new disciplinary offence during the probationary period, sanctions imposed for both offences shall be enforced immediately.

(4) If the prisoner does not commit a new disciplinary offence during the probationary period, the disciplinary sanction shall not be enforced.

(5) A disciplinary sanction shall expire if the prisoner does not commit a new disciplinary offence within one year after the imposition of the sanction.

(6) A disciplinary sanction shall not be executed if the sanction is not enforced within eight months as of the imposition of the sanction.

§ 651. Enforcement of disciplinary sanction in case of commission to punishment cell

[RT I 2006, 63, 466 - entry into force 01.02.2007]

(1) Punishment cells shall be in compliance with the conditions provided for in subsection 45 (1) of this Act and ensure constant visual and electronic surveillance of prisoners.

[RT I 2006, 63, 466 - entry into force 01.02.2007]

(2) Upon reception into a punishment cell, a prisoner shall be searched and shall receive clothing provided by the punishment cell. The personal belongings which a prisoner kept in his or her cell shall be deposited and returned to the prisoner after release from the punishment cell.

[RT I 2006, 63, 466 - entry into force 01.02.2007]

(3) A prisoners who is committed to a punishment cell does not have the right to move about within the territory of the prison pursuant to the procedure provided for in §§ 8 and 10 of this Act. A prisoner shall be allowed, at his or her request, to be in the open air for at least one hour daily.

[RT I 2006, 63, 466 - entry into force 01.02.2007]

(4) A prison service may partially or fully restrict application of the provisions of §§ 22, 30–32, 34–38, 41, 43, 46 and 48 with regard to a prisoner who is committed to a punishment cell.

[RT I 2009, 39, 261 - entry into force 24.07.2009]
6. Conclusions

7. References
[image: image19.png]Buithio-nua

’::ff{:-‘,«fff? :’f l:,i,,ﬁxy

e’y
f{,/,/x "fy IS

§

S

—Taten
v



[image: image20.png]——tatin

v



[image: image21.png]


[image: image22.png]—+—Tallinn
—=—Ta

== Vi

NV AN §v"
, L»‘!’A\.".’
acs

| ¢ & - N & & e
Sy y;s SEEEEE
& @ .
G &S '&.f" F TS
g R s

IR & &
f@f’ &9.&!& s"@f q’féyyf&’ro@so\"f




[image: image23.png]


[image: image24.png]


[image: image25.png]Report by
Prison Officer

—

Notice about
iniciation of

L the proceduze—

Investigation
procedures

Minutes of
disciplinary
procedure

Minutes of the
investigation
activities

-
Notice about Written
termination of hearing of
the procedure prisoner

Directive of
disciplinary

Statements of
the prisoner

Objections of
the prisoner




